PROFESSORS Mnookin and Wilson's analysis of the multi-billion dollar lawsuit between Pennzoil and Texaco is an imaginative contribution to the study of "bargaining in the shadow of the law." 1 This Commentary examines the authors' answer to the question of why Texaco and Pennzoil took so long to settle their dispute after the jury entered its verdict. In passing, it also considers their explanation of why the stock market apparently discounted the combined value of Pennzoil and Texaco by over $3 billion while the case was pending.
was the directors' only hope of avoiding ruinous liability for breach of their duty of care in connection with the Getty acquisition and Pennzoil's suit. Although this thesis is presented with apparent modesty, the authors do not suggest or endorse any other explanation of the parties' failure to settle. By negative implication, then, they contend that the Texaco board's alleged conflict of interest is the best single explanation of that failure.
This Commentary offers an alternative thesis. Pennzoil v. Texaco would have been hard to settle even in the absence of information asymmetries or agency problems. The outcome on appeal was difficult to predict, the stakes were vast, and the expected costs of continued litigation, insofar as they can now be determined, were initially relatively moderate. Based on their prior dealings, each party had reason to distrust the other, and that distrust probably impeded negotiations. There is thus substantial evidence that the parties' failure to settle may have resulted from management conduct calculated to maximize expected returns to shareholders.
Other evidence, however, indicates that agency problems may have impeded settlement. Because of differences in their use of and relationship with outside counsel, the parties may have expected different outcomes on appeal. Management biases may have increased the difference between the parties' expected outcomes and caused the parties' managers to overvalue continued litigation. These biases apparently resulted principally from the respective managers' sense of honor, their sense of right and wrong, their desire to preserve a reputation for competence, and their mutual personal animosity. The Texaco board's fear of personal liability to shareholders may also have impeded settlement, but it was probably not the most important and almost certainly not the only such impediment.
The limited available information does not permit a confident determination of whether agency problems impeded settlement. If they did not, then Pennzoil v. Texaco is an important example of a neglected class of casesthose in which prodigiously expensive litigation is in the interest of both parties and, perhaps, in the interest of the legal system as well. On this view, the intervention of the bankruptcy judge to force settlement may well have been misguided. If agency problems did impede settlement, the question is how such problems might best be controlled in the future. This Commentary argues that for large corporations engaged in complex litigation a promising approach is to increase the legal capacity of senior management by improving in-house counsel.
The Commentary proceeds in three stages. Part I is a brief summary of the "law and economics" account of settlement. Part II uses that framework to test the authors' thesis against the available evidence and to develop my [Vol. 75:335 judgment is less than the defendant's expected loss, there is a positive "settlement gap"-a range of values between the parties' estimated outcomes in which a settlement will leave both parties better off. The larger that gap is, the greater the likelihood of settlement. Conversely, if that gap is small or negative (because plaintiff's expected gain from judgment is higher than defendant's expected loss) then settlement is correspondingly unlikely. 6 This model suggests that several factors affect the likelihood of settlement. First, settlement is less likely to the extent that plaintiff assigns a higher probability than does the defendant to the possibility that plaintiff will win on the issue of liability 7 -a state of affairs sometimes characterized as "excessive optimism." ' Second, informational asymmetries and biases are likely to produce greater differences in the parties' expectations and hence are more likely to prevent settlement in "close" or "hard" cases in which both sides have good reasons for optimism. 9 Third, large stakes magnify the effect of excessive optimism because small differences in the parties' expected outcomes produce large disparities in the expected value of the claim. 10 Fourth, when litigation costs are high, settlement is more likely. Fifth, when either party places a special premium on avoiding judgment because of its precedential or reputational effects, settlement is more likely. Conversely, if either party affirmatively values judgment, settlement is less likely. 1 '
B. Bargaining
The existence of a positive settlement gap does not ensure that settlement will occur." The parties must initiate discussions, make or solicit an acceptable offer, and reach agreement. Both know that if neither does any of these things, the case will go to judgment without any exploration of possible preferable outcomes. But both also know that bargaining is risky. In particular, it may convey to the opponent useful information about the course of any future litigation or about one's willingness to settle. To avoid that risk, a marginal improvement in his ability to predict the outcome, to persuade his opponent of his resolve, or to assess his opponent ' [Vol. 75:335 party may make no offers, or may make only offers falling outside the settlement gap. Even when a party makes an offer that the offeree realizes would, if accepted, make him better off than litigation to judgment, settlement need not occur. If the offeree believes that the probability of further concessions is sufficiently large and that the expected improvement in the offer is sufficiently substantial, he may rationally refuse the pending offer, despite the risk that there will be no better offer and that the case will go to judgment. In some such cases, the risked event occurs and the case goes to trial. 13 This account suggests conditions under which a positive settlement gap will likely lead to settlement. First, trust or fellow feeling should increase the likelihood of agreement, because in cases in which the parties believe that disclosures are less likely to be exploited by the opponent, they are more willing to run the risk of bargaining. 14 Second, when the parties are familiar with each other, they are less likely to mistake the opponent's expectations, preferences, and likely course of action. Familiarity thus should reduce the risk that the parties will bluff themselves out of a mutually profitable settlement.'s II. PENNZOIL V. TEXACO REINTERPRETED Against this background, Mnookin and Wilson's thesis can be summarized as follows. First, the parties' expected outcomes probably were in substantial agreement. Second, litigation costs were high. Accordingly, the settlement gap was large and settlement should have followed promptly. The reason it did not was the disloyalty of Texaco's board, which wrongfilly assigned a higher value to continued litigation than a disinterested analysis would have warranted. In effect, the directors' conflict of interest created an asymmetry in the parties' stakes and thus prevented settlement. My interpretation is different. First, for some considerable time after the jury verdict the settlement gap was probably negative, but primarily for reasons other than the Texaco board's fear of liability. Second, at all relevant times, mutual distrust, misunderstanding, and personal antagonism impeded the parties' bargaining.
In contrast to Mnookin and Wilson, I believe that there is considerable evidence that the parties expected different outcomes. The Pemzoil-Texaco appeal presented three basic questions: Could Texaco win outright on the ground that Pennzoil's claim was invalid as a matter of law? Could Texaco obtain a new trial, either on all issues or on the issues of actual or punitive damages? Could Texaco obtain a reduction on appeal of actual or punitive damages? Several types of information were relevant to these questions. First, there was the bulky trial court record. Second, there was the reported substantive law of the United States, New York, and Delaware and the reported procedural law of Texas and ultimately of the United States Supreme Court. Finally, there was knowledge of the predilections and prejudices of the relevant courts concerning a wide range of subjects, including oral contracts, large oil companies, Wall Street lawyers and investment bankers, huge jury verdicts,' 6 the competence and probity of the Texas judiciary, 7 and the obligation of a state court to apply the laws of other states faithfully in cases arising under those laws.
An initial reason why the parties may have expected different outcomes is that the case was "close," in the sense that each party had good reasons for optimism." Texaco had several strong legal arguments for a directed verdict or for a new trial, although none was absolutely compelling. On the other hand, Pennzoil had in its favor the exceptionally deferential standard of review applied by Texas courts in reviewing judgments rendered on jury 16 The verdict was some 90 times larger than the largest judgment ever previously sustained on appeal. T. Petzinger, supra note 3, at 14. 17 The alleged corrupting effect of contributions to Texas judicial campaigns was at issue in the case. Shortly after the first of the two trial judges was assigned to the case, Pennzoil's lead trial lawyer, Joseph Jamail, made an exceptionally large contribution to the judge's campaign. Id. at 282. Texaco claimed that the judge's acceptance of this contribution required his removal from the case. Id. at 288-91. Jamail was also the largest or second largest contributor to the campaigns of five of the nine justices of the Texas Supreme Court. Id. at 456. In mid-1986 a Texas Senate committee was to begin public hearings on that court's "inner workings," when lobbyists, acting on Jamail's behalf, succeeded in having the probe "swept behind the closed doors of the Texas Judicial Conduct Commission." Id.
Is The term "close" is used here without any implication that the case was close in terms of what the Texas courts should have done. I believe the Texas courts should have reversed the trial court judgment and ordered judgment for Texaco. Their failure to do so was wrong, and the failure of the Texas Supreme Court even to hear Texaco's appeal on the merits, in the face of a weak and somewhat disingenuous opinion from the Court of Appeals, was a grave injustice.
[Vol. 75:335 verdicts. 9 The critical variable, then, was the attitude of the Texas courts toward the issues and persons involved in the appeal and toward their national audience.
Recent work by Priest and Klein suggests that when the "true" value of a case lies close to the line between victory and defeat on the liability issue (what they call the "decision standard"), even very small differences in the parties' estimates of the single most probable resolution of that issue can produce quite large differences in the parties' estimates of the probability that plaintiff will prevail. 20 Because different estimates of the single most probable resolution can occur even if the parties' estimates of the outcome are based on the same information and are unbiased, Pennzoil and Texaco might have expected quite different outcomes on appeal even under relatively favorable circumstances. But the theory also predicts that in "close" cases informational differences and biases that tend to make both parties optimistic will cause relatively greater increases in the difference between the parties' estimated probabilities of plaintiff's success and hence relatively greater decreases in the probability of settlement. 2 Thus, in the Pennzoil-Texaco dispute, even modest differences in the parties' information or in their perception of that information may have produced relatively substantial differences in their estimates of the probable outcome on appeal.
The case's complexity may also have caused Pennzoil and Texaco to disagree about the outcome. At least during the early stages of the appeal, there were probably important gaps in each party's understanding, due not to any failure of competence or loyalty, but rather to the difficulty of obtaining a comprehensive, accurate evaluation of a complex legal dispute involving a large record, numerous issues of law, multiple jurisdictions, and teams of lawyers of varying abilities operating under extraordinary deadline pressure.2 There is evidence that the able lawyers on both sides did not fully understand their cases in the trial court. They continued to learn during the appeal, and some important arguments were not well understood or well presented until late in the case. 23 
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Virginia Law Review [Vol. 75:335 mism, this learning lag may have allowed that bias relatively greater free play.
Apart from the closeness and complexity of the case, informational differences may also have contributed to different expectations. In the early stages of the appellate process, the parties may have had different information because of their choice of and relationship with appellate counsel. Pennzoil was represented at trial and on appeal by the same counsel-Joseph Jamail, Baker & Botts, and W. James Kronzer. 2 4 Jamail was a close friend of Hugh Liedtke, the chairman and chief executive of Pennzoil. 25 He had easy access to Pennzoil's senior management and they had confidence in him. 2 6 Pennzoil's president, Baine Kerr, was a former partner in Baker & Botts, 27 and the firm also had a close, long-term relationship with Pennzoil's internal legal department." The working relationship among Jamail, Baker & Botts, and Kronzer was reportedly cordial and effective. 2 9 These lawyers were intimately familiar with the trial court record and with the legal issues to the extent that they had been developed in the trial court. Most important, they had extensive experience with and knowledge of the Texas state judiciary. In the case of Jamail and Kronzer, in particular, this experience and knowledge was reputedly extraordinary. 30 Texaco's situation was different. Prior to the case, Texaco's Texas trial counsel had no professional or personal contact with Texaco. 1 Even before the jury verdict, trial counsel often dealt with senior management through the hierarchical structure of Texaco's in-house legal department. 3 2 After a jury verdict twenty-five times greater than their "likely worst case" scenario and five times greater than their estimated "complete runaway,, 33 Texas trial counsel was discredited. 34 Principal responsibilty for Texaco's appeal passed to firms that had not been extensively involved in the trial. Several of these firms had not previously represented Texaco, and two of them were based in New York City. 35 Most of the lawyers handling the appeal were initially unfamiliar with the trial court record, the legal issues, and the workings of the Texas courts. 3 6 Moreover, although Texas trial counsel were available for consultation, the new lawyers reportedly had low regard for them, believing that they had made numerous tactical and strategic errors. 3 7 The Texas lawyers reportedly were in turn resentful of the New York lawyers. 3 " Apparently, there was antagonism even among Texaco's New York counsel, antagonism which on occasion resulted in failures to share information. 39 Finally, Texaco management reportedly failed to appoint lead counsel or otherwise to establish clear lines of authority and communication among its new lawyers."
It seems quite plausible that during the initial stages of the appeal Texaco's lawyers had less complete information than did Pennzoil's lawyers and that Texaco had poorer lines of communication with its lawyers than did Pennzoil. If so, Texaco's information may well have differed significantly from Pennzoil's. 41 Although the passage of time probably allowed Texaco's new counsel to catch up in knowledge of the record and of the applicable law, the displacement of Texas counsel (and conceivably the acumen and personal connections of Pennzoil's counsel) may have prevented Texaco from ever achieving full informational parity concerning the likely behavior of the Texas courts. 4 2
On each side bias also appears to have contributed to "excessive optimism." For the management of each company, the natural tendency to overestimate the strength of its own position 4 3 was reinforced by the strongly held belief that its cause was absolutely just and its opponent's morally bankrupt. Pennzoil executives believed that Texaco had "stolen" Pennzoil's share of Getty Oil.' For their part, Texaco executives and lawyers believed that the decision of the jury was "absurd" '4 5 and an "outrageous travesty" of justice,' that Pennzoil had "stolen" the trial through a combination of corruption and trickery, 47 and that their own conduct had been lawful and honorable in all respects. 4 " It is only a short step from the conviction that a result is morally required to the conclusion that it is likely 41 For example, Petzinger reports that although Pennzoil's lawyers were aware from the outset of Pennzoil's bond and lien rights under Texas law and of the terrific leverage conferred on them by those provisions, it took Texaco's lawyers several weeks to appreciate the gravity of the threat. See T. Petzinger, supra note 3, at 421, 424-25.
42 For example, although Texaco's Texas lawyers unanimously opposed the filing of the federal request for an injunction because of the low probability that it would succeed and because of its potentially adverse effect on Texaco's appeal in the Texas courts, Texaco's New York lawyers prevailed and the action was filed. Id. at 419-20, 440. The best possible outcome of the federal court action was to spare Texaco from having to fie for bankruptcy while it prosecuted its appeal, and the ex ante probability of achieving even that limited goal must have been low. It seems unlikely that the New York lawyers would have recommended such a course of action unless they were convinced that the risk of harmful retaliation against Texaco by the Texas courts was lower than Texas counsel had predicted. The one-sided decision of the Texas, Court of Appeals and the otherwise almost inexplicable refusal of the Texas Supreme Court to hear Texaco's appeal suggest that expectation was unduly optimistic. It is also possible, however, that Texaco's New York lawyers recommended the federal court action on the assumption that even under the best of circumstances there was no chance of meaningful relief on direct appeal, short of United to occur. The location of each party's management in a community that largely shared its views of the rights and wrongs of the case 4 9 and each party's principal reliance for advice on lawyers located in its own community may well have helped to maintain their biases. 5 0 Shared moral outrage may have been compounded by egotism. 5 1 Pennzoil v. Texaco was an unusual corporate lawsuit in that the senior managers of both parties were personally involved in the disputed transaction, testified under stinging cross examination at trial, and were subjected to vigorous personal attacks in arguments to the jury. 52 It must have been difficult for those men to avoid viewing the trial court judgment as reflecting their personal vindication or condemnation by the judicial system, or to give even partial credit to the other party's point of view.
It would be naive to treat management's expressions of moral or personal outrage as unambiguous evidence of harmful bias. It is often a rational bargaining strategy for a loyal agent to feign an irrational or disloyal attachment to values not shared by his principal, particularly when the opposing negotiator cannot readily communicate with the principal. 5 3 In addition, as managers of an enterprise under unusual stress, Texaco's senior executives may rationally have believed that the need to reinforce employee morale required vigorous denunciations of the Texas judgment. But even making allowances for those factors, it appears that moral and personal considerations played some role in the relevant management decisions. 49 Although newspapers in the Northeast were generally highly critical of the trial court judgment, Texas newspapers were more supportive. Id The trial court's judgment, including interest, was $11.12 billion, 4 over five times the highest financial stakes ever in a litigated appeal. 55 In consequence, modest differences in the parties' expected outcomes on liability translated into very large differences in the expected value of the judgment. For example, if Texaco's estimated probability that Texaco would win its appeal was 0.60, and if Pennzoil's estimate of that probability was 0.40, then the parties' estimated values of the claim, before costs, would have differed by over $2.2 billion. 6 It is not surprising that a contemporary account of the settlement negotiations stated that "the sheer size of this judgment tends to overwhelm efforts for an amicable solution." 5 7
Moderate Costs of Litigation
The available information on litigation costs, although incomplete, suggests that initially those costs were moderate relative to the amount in controversy. In ordinary civil cases, the principal litigation cost is attorneys' fees, 5 8 which are often relatively large in proportion to the stakes involved." 9 In this case, however, although the fees paid by both parties during the state appellate process were large in absolute terms-perhaps $200 million totalthey were small in relation to the size of the stakes. 6 If the parties' expected 54 T. Petzinger, supra note 3, at 15. 55 The largest judgment prior to Pennzoil's was $1.8 billion; that judgment was ultimately set aside on appeal. See MCI Communications Corp. v. American Tel. & Tel. Co., 708 F.2d 1081 (7th Cir.), cert. denied, 464 U.S. 891 (1983) . 56 This example, like others that follow, abstracts from the complexity of the real appeal by treating it as if the amount of the judgment was fixed and would not change on appeal and as if the only liability issue was whether Pennzoil would win outright or Texaco would win outright. It ignores the complexities introduced by the possibility that the appeal might have resulted in a reduction of the compensatory or punitive damages award or in an order for a new trial. Moreover, the probabilities used in the example, although intended to be within the range of plausibility, are not otherwise warranted for historical accuracy. 57 (1988) . In addition, following the bankruptcy filing, Texaco paid an estimated $3.5 million monthly for the bankruptcy expenses of the company and the creditor committees. Id. at 167. Although Pennzoil's reported fees were in the range of $400 million, it appears that most of that figure represented contingent fees that were payable to trial counsel and that did not increase significantly during the appeal. Id. It outcomes differed significantly, costs of this magnitude would not have bridged the resulting negative settlement gap. Using our earlier example, if Texaco estimated the probability that Texaco would win its appeal as 0.60 and Pennzoil estimated that probability as 0.40, then the parties' estimated values of the claim, before costs, would have differed by over $2.2 billion, far more than the increase in fees paid to lawyers during the state court appeals.
No doubt other significant costs were in prospect, but their magnitude remains uncertain. Mnookin and Wilson note that by late 1987 the stock market had discounted the combined value of Texaco and Pennzoil by over $3 billion. That discount, they contend, probably represented a rational estimate of the present value of future losses from "a protracted and costly bankruptcy reorganization" of Texaco and can be treated as a measure of the costs of continued litigation. But although the authors persuasively demonstrate that prolonged reorganizations may destroy value and that by late 1987 prolonged reorganization of Texaco was a real possibility, they fail to provide plausible estimates of the expected probability of prolonged reorganization or of its expected cost sufficient to justify the observed market discount. The need for such evidence is illustrated by the following examples. If by late November 1987 the market could rationally have assigned a 0.50 probability to reorganization, 6 1 then to calculate the $3.4 billion loss in present value measured by Cutler and Summers, the market would have had to assign to reorganization a present expected cost of at least $5 billion, 62 about four times Texaco's 1985 net income and seven times its 1986 net income. 63 therefore seems plausible to assume total out of pocket fees for both sides of about $200 million over the course of the two years between trial and settlement.
61 It is difficult to see how the market could have thought that the risk of a destructive reorganization was as great as 0.50. Mnookin 
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Assuming a 0.25 probability of reorganization, the present expected cost would have been $10 billion. These are large numbers indeed. I conclude that the authors have not demonstrated that the possibility of reorganization fully explains the observed discount." The authors' failure to account for all of the observed discount in the market value of the two companies compels reconsideration of the suggestion of Cutler and Summers that "the market inefficiently valued the claims of the two companies.", 6 1 Is there indeed reason to believe that the market overestimated the costs of continued litigation in Pennzoil v. Texaco? The efficient capital markets hypothesis makes two broad claims: "all relevant information will be available to the market, and . . . the market rapidly digests all such information as soon as it becomes available.", 66 Assuming this hypothesis is valid in the ordinary case, 67 there are two distinctive features of Pennzoil v. Texaco that may have prevented the market from accurately reflecting the parties' expected litigation costs. First, available information about the case may have been skewed by the exigencies of the parties' adversarial relationship. Second, such information was novel and exceptionally costly to evaluate.
One reason for believing that information reaching the market ordinarily permits accurate valuation of a firm is that firms often have substantial economic incentives to disclose to investors both good and bad news about their operations and prospects. 68 But adherents of this view recognize that disclo-64 The market mut have anticipated that reorganization might also have positive consequences. Mnookin [Vol. 75:335 sure may not be optimal in situations where "a firm must withhold information in order to avoid giving commercially valuable secrets to rivals." 69 Litigation and settlement negotiations are two such situations. As a matter of legitimate self-protection and advancement, a negotiating litigant often must conceal or misrepresent both his preferences and his estimates of the outcome and of the costs of the dispute. 70 Such tactics may involve appearing ill-informed, stupid, or disloyal. The litigant expects that his opponent will understand that he is being misled to a degree, but that, on balance, the opponent will entertain a less favorable view of the outcome and of the litigant's preferences than he would otherwise have done and will therefore offer more or demand less in settlement. In their negotiations, Texaco and Pennzoil undoubtedly concealed from each other and from the public their unbiased estimates of outcomes and costs, their reservation prices, and their bargaining strategies. Information reaching the market may therefore have suggested a greater likelihood of continued litigation than in fact existed, and may have led the market to anticipate litigation costs higher than those expected by the parties.
There is also good reason to doubt that the market completely or rapidly assimilated available information about the case. That process would not have been costless. Court records and case reports are "semi-public" information that must be sought out and studied. Such information is the special preserve of "the community of market professionals," including analysts and arbitrageurs. 7 ' These actors devote themselves to acquiring and evaluating such information, and their trading permits that information to be rapidly assimilated into share prices. 7 2 To see why the market may not have processed information about Pennzoil v. Texaco very effectively, consider how professional analysts function in the ordinary case. The typical large corporation is followed by a number of experts. Each expert knows a good deal about the fundamental principles of business and finance, the company's lines of business, and the industry in which it operates. In most cases, he will have developed models of both the company and the industry. The flow of information is relatively routine and predictable. There are quarterly bursts of news; otherwise, the analyst receives information a bit or two at a time and enters it into firm and industry models. Because the typical bit of information has only modest 69 Id. at 674. 70 A striking account of how a corporate litigant's negotiating position was severely prejudiced by an unguarded disclosure of its reservation price to a third party is reported in G. Stem, The Buffalo Creek Disaster: The Story of the Survivors' Unprecedented Lawsuit 247-63 (1976) . 71 Gilson & Kraakman, supra note 66, at 571. 72 Id.; Note, supra note 66, at 1054-55. significance and does not call for rethinking of the models, the analyst can evaluate it quickly and at low cost. Now consider Pennzoil v. Texaco. When Pennzoil's claim mushroomed overnight to $11 billion, it probably overwhelmed the market mechanisms that ordinarily lead to rapid assimilation of information. The accumulated expertise of the analyst community was rendered largely irrelevant. Proper analysis called for a lawyer, or more realistically several lawyers, drawn from different jurisdictions and expert in litigation, federal securities law, and bankruptcy. Those lawyers had to create from scratch an evaluation of the case involving a huge amount of new information. Finally, that evaluation had to be relayed to and understood by the analyst and integrated into a dramatically restructured version of each company's financial model. The acquisition, processing, and verification of information about the case must therefore have been unusually costly, so that some professionals were reluctant to undertake it, and unusually time consuming, so that those who did undertake it did not begin to trade on their information with their customary speed. Recent theoretical and empirical work suggests that when presented with novel information that is costly to evaluate, the market does not respond with the promptness characteristic of efficiency. 7 '
The thesis that the high cost of information in Pennzoil v. Texaco was partially responsible for the persistent discount in the market value of the companies is strengthened if one considers that securities analysis may be in some measure a public good. Professional information gatherers who trade for their own account may find that leaks and price decoding permit other traders a "free ride" on their investment in information. 74 Those who provide securities analysis to clients are correspondingly limited in what they can charge by their clients' reduced ability to take full advantage of that information in the marketplace. 7 5 Because those who gather and analyze information cannot always recover the full economic value of their services, such services may be underprovided. If this is so, many market professionals may have despaired of recovering the tremendous investment required to prepare and update a high-quality evaluation of Pennzoil v. Texaco. 76 If some decided not to make that investment, a sub-optimal level of market 73 Gilson & Kraakman, supra note 66, at 626 & n.205 (citing studies showing "some level of inefficiency" in the market's response to "new, and therefore more costly, information"). 74 research with respect to both companies may have caused them to trade at a discount."
These considerations strongly suggest that the market's $3.4 billion discount was not an accurate measure of the expected costs of continued litigation between Pennzoil and Texaco as of late 1987.78 But even if that discount accurately reflected expected litigation costs at that time, it cannot serve as the measure of expected costs at the time of the jury verdict in late 1985 or in 1986. Cutler and Summers indicate that over two-thirds of the litigation-related loss in the combined value of the two companies occurred after the trial court judgment was affirmed by the Texas Court of Appeals in February 1987. 79 If it is proper to take the combined market value of the two companies as reflecting the parties' expected litigation costs, then immediately after the verdict, when the parties' expected outcomes on appeal were in all probability most strongly divergent, their cost estimates were far lower than those relied on by Mnookin and Wilson.
A number of inferences can be drawn from the available information about costs. Legal fees for the two years following the trial court judgment were relatively low. Other costs were certainly significant, but are not now readily quantifiable. The expected costs of continued litigation, including the costs of bankruptcy, changed over time. They were probably low during the year following the trial court judgment, but increased in 1987 when the Texas Court of Appeals affirmed most of the trial court judgment and the United States Supreme Court vacated the injunction that had prevented Pennzoil from exercising its bond and lien rights. Although the expected costs of bankruptcy were higher in this later period, they were probably never as high as the authors suggest.
77 Again, empirical evidence suggests that firms that are " 'informationally naked'" or that lack a following of analysts often trade at a discount. Gilson & Kraakman, supra note 66, at 571 n.69 (quoting Arbel & Strebel, Pay Attention to Neglected Firms, J. Portfolio Mgmt., Winter 1983, at 37, 40) . 79 This account also suggests that Cutler and Summers are wrong to contend that a demonstration that the market misvalued Texaco and Pennzoil would provide "strong general grounds for doubting the rationality of market valuations." Cutler & Summers, supra note 60, at 169 (emphasis added). For if Pennzoil and Texaco were misvalued because the available public information was (1) skewed by litigation and settlement bargaining and (2) unusually costly to evaluate, there are no necessary implications for the accuracy of market valuations in cases lacking those features. 79 Cutler & Summers, supra note 60, at 161 table 1. For the market value of the combined companies, the total of one-day losses associated with litigation events and with the bankruptcy was $3.4 billion. Of that cumulative loss, only about $0.78 billion, representing about 23% of the total loss, occurred prior to February 1987.
Asymmetric Stakes and Agency Problems
Corporate executives acting as disinterested fiduciaries ought to be indifferent between a judgment with a net expected value to shareholders of $1 and a settlement with the same net value. It seems possible, however, that the biases of Texaco's management caused them to value judgment more highly than settlement. 8 " Mnookin and Wilson attribute this to the fears of Texaco's directors that they would be held liable for failing "to make 'appropriately informed decisions' (1) to acquire Getty ... , (2) to indemnify the various Getty interests as part of the transaction, and (3) to allow the Pennzoil litigation ever to reach a Texas jury." They argue that Texaco's directors chose between settlement and continued litigation of Pennzoil v. Texaco "in the shadow" of the Delaware business judgment rule as interpreted in Smith v. Van Gorkom. 1 That decision, Mnookin and Wilson claim, created a significant probability that Texaco's directors would be held liable to shareholders for "gross negligence" and required to pay damages equal to the amount ultimately paid by Texaco to Pennzoil. For purposes of argument, the authors conservatively estimate that probability as 0.10.82 If the directors chose settlement, the authors assume, Texaco's payment to Pennzoil would have an expected value of $3 billion. If the directors chose continued litigation, that payment would have an expected value of $5.5 billion, reflecting a 0.50 probability of an adverse judgment of $11 billion. Plainly, settlement was superior for shareholders. But for the directors, both alternatives led to liability far in excess of the limits of Texaco's directors and officers (D & 0) liability policy: $300 million in the case of settlement 8 3 and $550 million in the case of continued litigation. 84 Mnookin and Wilson contend that because there was an expected wipeout for the directors at both branches of this decision tree the directors would have preferred continued litigation, which yielded a fifty percent chance of avoiding liability altogether.
This account depends on four doubtful assumptions: (1) the directors believed that the risk of liability was as high as the authors suggest; (2) the directors expected to pay in settlement the expected value of any judgment against them; (3) a self-interested decision by the Texaco directors to continue the litigation would not have increased their financial exposure to Tex-80 See supra notes 43-53 and accompanying text. 85 That case involved the decision of the board of directors of Trans Union Corporation to accept a merger proposal at a premium of roughly fifty percent over market price. 8 6 As the Delaware Supreme Court read the record, the following facts were salient. The decision to sell was made at a two-hout board meeting. No outside directors had been given notice of the subject of the meeting. The board decided to accept the offer after a brief oral presentation by Van Gorkom, the chairman and chief executive officer, without asking how the offered price had been negotiated, seriously questioning senior management, commissioning or reviewing any study of the adequacy of the offered price, or reserving the right to seek a better price. 8 7 These precautions were forgone even though there was no "crisis or emergency" that might have justified less searching inquiry. 8 On these facts the court held the directors "grossly negligent" in failing to obtain "all material information reasonably available to them" before accepting the offer. 89 Later efforts by the board to inform itself could not undo the damage done by this initial unwise commitment.'
Much is wrong with Van Gorkom. The Delaware Supreme Court's reconstruction and reversal of the lower court's findings is strained and unpersuasive. Moreover, the decision was rendered by a 3-2 majority and was immediately subjected to heavy criticism, as Mnookin and Wilson acknowledge. Its precedential authority is therefore uncertain. But if the case is good law on the stated facts, Van Gorkom at most establishes that in the absence of exigent circumstances, a board of directors violates its duty of care when it agrees to sell a corporation for the first price offered by the first 85 488 A.2d 858 (Del. 1985) . 86 See id. at 869 n.9 (premium of 48% over last closing price). 87 Although several directors testified that they had insisted that the merger agreement include a provision allowing Trans Union to seek a higher price, and that senior management agreed to insist on one, the court found that the board had "no rational basis" for believing that such a "market test" was part of the deal. Id. at 878, 880. 88 Id. at 874. Had the board conducted such inquiries, it would have learned that the merger price had been calculated by Van Gorkom without any consultation with senior management, that it had been proposed by Van Gorkom to the offeror, and that it had been accepted by the offeror without any dickering. The board would also have learned of the nearly unanimous view of senior management that "the timing of the offer was wrong and the offer inadequate." Id. at 877. These facts would presumably have suggested that the offered price was not necessarily the best available.
89 Id. at 872-75. 90 Id. at 881-88.
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bidder without either (1) having performed a reasonable inquiry to determine whether a better price can be obtained or (2) reserving the right to seek a better price. After examining the available evidence, I doubt that Texaco's board was advised that there was any serious likelihood that its decisions to risk Pennzoil's suit or to take it to trial would be found "grossly negligent" under the Delaware business judgment rule, even as applied in Van Gorkom. First, when made, neither decision appeared as important to Texaco as the Trans Union board's decision to sell was to Trans Union. Second, when it decided to risk Pennzoil's suit and indemnify the Getty interests, the Texaco board, unlike the Trans Union board, was faced with tight deadlines. 9 1 Even so, it made more searching inquiries than did the Trans Union board. 92 Third, and most important, the issue on which the Texaco board was required to obtain "reasonably available" information was Texaco's legal exposure to Pennzoil. That question could only be evaluated sensibly by lawyers, and the Texaco board sought the advice of widely respected, disinterested legal counsel. At the time of the acquisition, the board consulted with its in-house counsel and with one of the two leading mergers and acquisitions firms in the nation. 9 3 Before and during trial, the board was personally advised by one of the most respected litigation firms in Texas. 94 So far as can be determined, those experts all informed the board that Texaco faced little risk of substantial liability on Pennzoil's claim, let alone the catastrophic liability that ultimately resulted. 95 Even with the benefit of hindsight, this advice seems reasonable.
When a board of directors is charged with failing to acquire sufficient information on a doubtful or complex question of law, it is normally a complete defense that it reasonably relied on the advice of counsel. 96 Given that the legal questions presented were complex and that the Texaco board con-91 T. Petzinger, supra note 3, at 203. 92 S. Coil , 13 A.D.2d 982,  983, 216 N.Y.S.2d 430, 432 (1961), aff'd, 11 N.Y.2d 960, 183 N.E.2d 325, 229 N [Vol. 75:335 suited widely respected lawyers who were unanimous in their views, this defense probably would have prevailed even if the directors had done nothing more to inform themselves. 97 In fact, however, they did do more; they delegated their vice chairman to attend the entire trial and to report to senior management on a daily basis. 9 His reports on the case apparently paralleled those of trial counsel. 99 These efforts contrast vividly with the two-hour deliberation of the Trans Union board. All this does not establish that the Texaco board believed that it ran no risk of liability. Delaware law might conceivably be read differently. Moreover, the facts that Texaco expected would emerge in discovery may have looked different from those contained in published accounts relied on here.
But based on what we presently know, Texaco's directors had a very strong case for summary judgment or a directed verdict. There was also a substantial likelihood that a duty of care claim would be dismissed short of any adjudication on the merits, either on account of failure to satisfy the demand requirements applicable to shareholder derivative suits or on the basis of a recommendation of a special committee appointed by the board." l° An Principles of Corporate Governance: Analysis and Recommendations § 4.02 comment c (Tent. Draft No. 4, 1985) [hereinafter Corporate Governance]. Although the American Law Institute's comment refers to accountants, in context it is absolutely clear that the same rule would apply to reliance on attorneys. This rule is said to be "consistent with the law as it would be interpreted in most jurisdictions." Id. at comment a. In Smith v. Van Gorkom, the Delaware Supreme Court recognized a defense of this kind, stating that "in an appropriate factual context a proper exercise of business judgment may include, as one of its aspects, reasonable reliance upon the advice of counsel." 488 A.2d 858, 881 n.22 (Del. 1985). The defense was held unavailable in that case, however, because counsel's advice did not tend to establish the adequacy of the merger price, the issue on which the board's inquiry was held deficient. Here, in contrast, counsel's advice went to the heart of the Texaco board's inquiry.
Counsel for the board must have been well aware of the importance of the defense of reliance on counsel, because the Delaware Chancery Court had recently cited it as one ground for approving the settlement, on terms very favorable to the directors, of a shareholders' derivative action against Texaco's board. See Good v. Texaco, Inc., No. 7501, 1985 WESTLAW 11536 at 52 (Del. Ch. Feb. 19, 1985) , aff'd sub nom. Polk v. Good, 507 A.2d 531 (Del. 1986).
97 See Corporate Governance, supra note 96, § 4.02 comment i ("In general, independent verification or inquiry would be required only if suspicious circumstances or other unusual facts suggest that it would be appropriate to do so."). 98 S. Coil, supra note 3, at 450. 99 Id. 100 In order to prosecute a derivative action, shareholders of a Delaware corporation must make demand on the board of directors, unless demand on the board is excused as futile. Zapata Corp. v. Maldonado, 430 A.2d 779, 786 (Del. 1981). Where demand is required, a refusal by the board to prosecute the claim terminates the action, subject only to judicial review of the board's decision under the relatively relaxed standards of the business judgment rule. Demand is excused only where the complaint alleges "particularized facts" sufficient to raise a "reasonable doubt" that "the directors are disinterested and independent" or that "the challenged transaction was otherwise the product of a valid exercise of business judgment." accurate estimate of the likelihood of an adverse ruling on the merits was thus far lower than the 0.10 figure that Mnookin and Wilson propose.
A second assumption implicit in Mnookin and Wilson's analysis is that to settle a derivative suit or class action, defendants must pay the expected value of the claim. Much evidence suggests, however, that such suits normally settle for far less than their expected value at judgment. Such settlements occur because, although the class and class counsel often have very different interests, class plaintiffs are unable to monitor their counsel. In the absence of effective monitoring, class counsel can trade a substantial part of the expected class recovery for a larger, quicker, or more certain fee payment. 10 1 A number of observers have argued that the procedural protections that attend class settlements are inadequate to prevent settlements of this kind. 0 2 Texaco's board and its counsel knew that collusive settlements were possible. Shortly before the duty of care claims were filed, Texaco's board settled a derivative claim that appeared to have "substantial settlement value" ' ' on terms that provided "no direct monetary compensation to either Texaco or its shareholders" and a fee of $700,000 for class counsel.1°A Even if the shareholders established the futility of demand, the Texaco board could still have appointed a special committee, composed of persons who did not participate in the challenged decisions, to determine whether continued prosecution of the claims was in Texaco's best interest. If the special committee recommended dismissal, that recommendation would be subject to judicial review to determine (1) whether the special committee was independent, acted in good faith, and conducted a reasonable investigation and (2) whether, in the court's "independent business judgment," the case should be dismissed. Zapata Corp., 430 A.2d at 788-89. On the present record, it seems unlikely that a Delaware court would have rejected a recommendation to dismiss. See Kaplan Del. 1986 ). In Good, a derivative suit, the Chancellor found that the directors stood a "better than even chance of establishing" their defense. Id. at 54. Possible damage awards ranged from about $40 million (for 26.5 million shares repurchased at a premium of $1 5/8 over the latest market price) to $400 million (requested by some plaintiffs who used the lower market price of several weeks earlier as the Once the authors' initial assumptions are relaxed, it seems likely that Texaco's directors were advised that the duty of care claims against them would almost certainly be settled within the limits of Texaco's D & 0 liability insurance policy. Suppose that Texaco had D & 0 liability coverage with a limit of $100 million."°5 If the board was told that there was a 0.05 chance of liability for the full amount of a $3 billion settlement with Pennzoil, the expected value of the shareholders' claim was $150 million. Given the dynamics of shareholder litigation, that claim might have been settled for considerably less than $100 million. If one assumes, more plausibly, that the directors were advised that the risk of liability was 0.03 or less, then the expected value of the claim was at most $90 million and the case could surely have been settled within policy limits. 10 6 This alternative scenario undercuts the authors' conclusion that self-interested Texaco directors would not have settled with Pennzoil for less than the expected value of Pennzoil's claim. To begin with, if the risk of liability on the duty of care claim was sufficiently low, the amount of Texaco's settlement payment to Pennzoil would have determined whether that claim could have been settled within policy limits. Suppose again that the policy limit was $100 million and that the probability of liability was 0.03. Using the authors' figures, if Texaco settled for $3 billion, the expected value of the shareholders' claim was $90 million; if Texaco litigated to judgment, the expected loss was $5.5 billion, and the expected value of the claim was $165 million. A self-interested director would surely have believed that the probability of settling the $90 million claim within policy limits was much higher, not least because the bitter "fight to the finish" leading to the $11 billion judgment would have increased public interest in the consequent shareholder litigation, thereby making it more difficult to arrange a "sweetbaseline). See id. at 26-27, 57. Normally a litigant with a claim of that magnitude against him and only a "better than even chance" of prevailing is not able to settle by paying the opponent's fees. There is more direct evidence of collusion. Plaintiffs' counsel played down the value of the claim by offering their "professional opinion" that the plaintiff class would lose at trial. Id. at 34. Defendants agreed as a condition of the settlement to support class counsel's fee request in its entirety. Id. at 36. 105 The Wyatt Company reports that in 1987 the median policy limit for Fortune 100 industrial companies responding to its survey was $70 million and that the third quartile policy limit was $100 million. The Wyatt Company, Directors and Officers & Fiduciary Survey 1987, at 62 (1988) . Given that Texaco ranked in the top ten Fortune 100 industrials, it seems reasonable to assume that its D & 0 policy also fell in that upper range. 106 The example in the text is somewhat oversimplified, in that it ignores the possibility that Texaco's insurer might have resisted making payment under the policy on the basis of a claimed misstatement in the policy application. See Comment, Void Ab Initio: Application Fraud as Grounds for Avoiding Directors' and Officers' Liability Insurance Coverage, 74 Calif. L. Rev. 929 (1986). heart" settlement.°7 Such directors may therefore have been strongly motivated to settle.' 0 8
This scenario also compels rejection of the authors' assumption that "the odds of the director being held liable in a derivative suit [would not have been] much affected by whether the [Pennzoil v. Texaco] case [was] resolved by settlement or by a courtroom loss." If the Texaco board failed to settle the Pennzoil-Texaco suit on favorable terms because of their fear of personal liability, that further breach of the duty of loyalty and the resulting damages could have been pleaded in an amended complaint in the duty of care action or in a separate action.109 If the interests of shareholders and management differed as sharply as the authors suggest, that claim may well have had a higher expected value than the duty of care claim." 0 Moreover, unlike the duty of care claim, the duty of loyalty claim probably was not covered by Texaco's D & 0 policy and hence posed a greater threat to the directors' personal wealth. I" Finally, to portray the Texaco board as motivated solely by the threat of financial sanctions, as the authors implicitly do, is probably false to the character of the people involved. One need not idealize corporate executives to think that their motives are complex. Certainly the desire for personal financial gain is very important. But corporate executives are also motivated to some extent by the desire to do their moral duty, whether by maximizing shareholder wealth or by advancing wider social goals, and by the desire to be known for their competence and probity. Like the large law firm leaders that Professor Mnookin has studied," 2 such executives are selected in part, at least, because they are so motivated. These motives probably moderated any bias against settlement resulting from fear of personal liability to shareholders. At best, then, that fear probably produced only a modest drag on the settlement process.' 1 3
That is not to say that the parties' agents may not have had a strong distaste for settlement. Moral outrage, concern for reputation, anger, and unreflective egotism all may have caused the Texaco board (and, perhaps, the Pennzoil board) to devalue the settlement option. When James Kinnear, Texaco's new chief executive officer, said, "If it takes the last breath in me, I intend to get vindication,"" ' 4 he clearly was not talking about minimizing his personal liability. Equally clearly, he was not talking about maximizing shareholder wealth. There is evidence that Texaco management viewed settlement as a capitulation to judicially sanctioned "terrorism"" ' 5 and as an admission of wrongdoing.' 1 6 Because public statements of this kind were undoubtedly intended, at least in part, to shape Pennzoil's expectations and . 1985) , the only evidence the authors cite in support of their thesis is the inclusion in the settlement of provisions releasing Texaco's directors and officers from claims arising from the Getty transactions. Although these releases obviously evidenced the directors' desire to close the books on the shareholders' litigation, they are weak evidence that the directors were so worried about personal liability that they intentionally delayed a settlement, particularly since the settlement proceedings indicated that those claims posed no serious threat to the directors. In the face of a strong challenge to the releases by Carl Icahn-a well-financed and highly motivated stockholder represented by loyal counsel-the Bankruptcy Court concluded that the claims against the directors were not "a valuable property right of the Texaco estate." In re Texaco, Inc., 84 Bankr. 893, 904 (Bankr. S.D.N.Y. 1988). Among the evidence relied on for this conclusion was a report by two law firms retained by Texaco to investigate the Getty acquisition. This report advised "that Texaco's officers and directors could not be held responsible for any claims asserted in the derivative actions." Id. at 899.
Rather than challenge the releases, the lawyers representing the class claimants settled their clients' duty of care claims and abandoned their objections to the releases before the confirmation hearing. Although class counsel had previously argued (as do Mnookin and Wilson) that those claims were worth "at least as much as Texaco must pay to Pennzoil if the settlement is approved [i.e., $3 billion]", id. at 897, the only payment under the settlement with respect to those claims was an allowance of up to $5 million in fees to class counsel, to be paid by Texaco's liability carrier. The nonmanagement defendants also agreed to pay up to $5 million in additional fees. Id. at 898. As argued above, the Texaco directors knew that a cheap buyout of class counsel was a probable outcome even if the derivative suits had continued. 114 T. Petzinger, supra note 3, at 467.
to boost employee morale, they need to be taken with a grain of salt. Even making such allowances, however, it appears that Texaco management's distaste for settlement and its reciprocal hunger for vindication in the appellate courts may have helped to prolong the litigation.
Changes Over Time
Although immediately after the jury verdict in the trial court there probably was not a positive settlement gap, the parties' evaluations undoubtedly changed as the dispute progressed. As the parties learned more about the case and as Texas appellate courts successively passed judgment, the parties' expectations about the likelihood of reversal probably converged, in part perhaps because Texaco's informational disadvantages concerning the Texas courts did not extend to the United States Supreme Court. As the odds against reversal lengthened, there was increased risk that continued litigation would lead to reorganization and to a corresponding increase in expected litigation costs. The passage of time may have moderated the parties' anger and sense of injustice. Thus, by mid-1987 it was considerably more probable that there was a positive settlement gap.
B. Bargaining Problems: Distrust and Misunderstanding
Even if there was a positive settlement gap during the early stages of the Texaco appeal, there were serious obstacles to effective bargaining. Negotiating was ultimately the responsibility of the senior executives of the two companies. Feelings between those executives had apparently never been cordial. The hotly contested Getty transaction, followed by a trial in which each side assailed the competence and probity of its opponent, hardened these negative views. The sketchy published accounts of the negotiations disclose several occasions on which one party expressed the view that the opposing party's management was unusually rapacious 117 or on which one party openly questioned the other's good faith."' To some extent, this mutual distrust was justified. In the battle for control of Getty and in the resulting litigation, no quarter had been asked or given. Consistent with their fiduciary obligations, both managements may have concluded that an open negotiating style would harm their shareholders. But it is also possible that bias, anger, and mutual antagonism poisoned the bargaining climate, thereby harming shareholders.
In addition, each management appears to have poorly understood the positions and preferences of the other. On several occasions, representatives of one party pronounced themselves "stunned" at the conduct of the other. 119 Several offers were rejected without even a counteroffer. 2 The combination of lack of trust and lack of knowledge may have continued to impede settlement in 1987, when it may have been apparent to both parties that a settlement gap existed.
III. LESSONS OF THE LITIGATION
My interpretation is necessarily tentative. Although the case is exceptionally well documented, there are still gaps in the data.' 2 ' In consequence, both Mnookin and Wilson and I have had to reconstruct the parties' expectations, preferences, and strategies using formal models and informed speculation. We can offer only tentative accounts that generally describe the parties' estimates of outcomes and costs, the way those estimates changed over time, and some agency problems that may have impeded settlement. Neither study is very precise about the magnitude of and changes in the parties' estimates, the effect of agency problems, or the reasons for the ultimate settlement.
Without better data, no account can plausibly claim to be definitive. The available evidence, however, does not support Mnookin and Wilson's claim that the case failed to settle earlier principally because of the self-interested efforts of the Texaco directors to minimize their own personal liability. The better view is more complex and more ambiguous. There is substantial evidence that settling the case would have been difficult for disinterested fiduciaries. The liability issue was close, the stakes were gargantuan, the initial costs of further litigation were moderate, and the parties had reason to distrust each other. Each management could plausibly have concluded that incurring the costs of the initial state court appeal was in the interest of its shareholders. Indeed, the evidence does not rule out the possibility that loyal directors could have drawn a similar conclusion in mid-or late 1987 119 See, e.g., S. Coil, supra note 3, at 476 (rejection by Texaco of Pennzoil's $4 billion settlement offer); T. Petzinger, supra note 3, at 445 (rejection of Texaco's settlement proposal, which provided that it would take over Pennzoil). 120 T. Petzinger, supra note 3, at 429 (Texaco's offer of $50 million in return for Pennzoil's promise not to exercise liens while case was on appeal); id. at 431 (first post-trial settlement offer); id. at 444-45 (takeover proposal).
121 Unlike the vast majority of disputes resolved "in the shadow of the law," the Pennzoil-Texaco dispute produced a full public record of the proceedings at trial and on appeal. Even more unusual, there are reports detailing portions of the parties' settlement negotiations. Finally, the terms of the settlement are public. On the other hand, we know very little, for example, about the parties' litigation costs (other than attorneys' fees) and almost nothing about the relative risk aversion of the parties' agents. and that the Bankruptcy Court's intervention to compel settlement may have harmed Texaco shareholders. There is also substantial evidence, however, that informational asymmetries and management bias may have impeded settlement.
The possible agency problems identified in my account-those that resulted from imperfect relations with outside counsel and from bias on the part of senior managers-probably are present in many corporate suits. What lessons does this case teach about possibilities for reducing such agency problems? The present law of directors' liability would not sanction directors for failure to manage outside counsel effectively or for acting out of anger or the desire for vindication, unless such behavior rose to the level of "gross negligence." 122 It seems clear that under such a standard neither Pennzoil nor Texaco management could have been sanctioned for its conduct of the settlement negotiations. If this deferential standard is justified in other settings, it would seem to be especially well justified here. It is often difficult to decide whether negotiating conduct giving the appearance of unwarranted optimism or bias is part of a rational bargaining strategy or the real thing. There is therefore a risk that hindsight review will discourage disinterested profit-maximizing behavior. Moreover, many qualities that produce the sort of bias that was apparently present here-a sense of honor, a sense of right and wrong, and a desire to preserve one's reputation-cause directors to adhere to standards of loyalty in circumstances where cheating would go undetected or unsanctioned. Sanctions against directors who stray modestly from the path of profit maximization on account of those characteristics would tend to produce a breed of directors who are pure rational calculators immune to anger, shame, or moral outrage. I suspect that, given the shaky state of external regulation of corporate affairs, such directors would be far more dangerous to shareholders than the more complex people that they would replace.
There is no easy fix for the kinds of agency problems that apparently arose in Pennzoil v. Texaco. For both parties, the case directly involved the.conduct of senior management and had a massive effect on the corporations' finances and long-term strategies. In such cases, the corporation is deprived of a fundamental device for controlling agency problems-shifting responsi-122 Duty of care liability would be determined under the principles discussed by Mnookin and Wilson and supra notes 81-90 and accompanying text. For a case suggesting that unconscious disloyalty may give rise to a breach of the duty of care, see Abrams v. Allen, 297 N.Y. 52, 74 N.E.2d 305 (1947) , in which an allegation that a board knowingly permitted one director to "vent his personal bias, animus and hatred" in the formation and direction of the corporation's labor policies was held to state a cause of action. Id. at 55, 74 N.E.2d at 306. present senior management with conflicting opinions, as they reportedly did to Texaco.
The use of multiple firms also creates greater potential for opportunistic behavior. Firms that see no prospect of a long-term relationship may be tempted to maximize short-term gains at the expense of the client. Firms with long-term relationships may wish to block out potential competitors for that role. The reported reaction of Texaco's regular outside counsel to the hiring of additional firms suggests that something like that occurred here. Professional independence may also be compromised if outside lawyers jockey for position by providing senior management with the advice that they think it wants to hear.
These agency problems create tremendous demands on corporate management, and particularly on inside counsel. Senior management cannot reasonably be expected to evaluate the advice received from multiple lawyers and to formulate a successful strategy to control opportunism among outside counsel. What is required is inside counsel with loyalty to management, but with the professional acumen and standing to make an independent assessment of the advice of competing outside counsel, to formulate an overall strategy, and to deliver to management news that it does not want to hear. In some cases, these problems can be resolved by appointing a single outside firm as lead counsel, a course reportedly urged on Texaco. 129 Even that decision, however, requires considerable professional acumen on the part of inside counsel. 130 To perform these roles, inside counsel must be the professional equal of any of the outside lawyers and the superior of most of them. Traditionally, in-house counsel have not approached this level of competence and professional standing. In recent years, however, well-managed corporations faced with complex multijurisdictional problems have begun to hire lawyers of unusual professional distinction as general counsel or for other senior management positions. 1 31 Texaco appears to have suffered from the problems of poor communication, lack of cooperation, and conflicting legal advice that can arise in complex multijurisdictional matters. Moreover, its senior management may have needed the detachment that independent counsel could have provided. 
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Commentary But in this case, inside counsel may not have been up to the task. Inside counsel had been actively involved in the events giving rise to the lawsuit and had testified in the case. Independence thus appears to have been lacking. It is more difficult to judge whether lack of capacity contributed to whatever informational asymmetry or bias occurred. The situation would severely have tested the competence and independence of any lawyer. Nonetheless, the scanty available evidence does suggest that Texaco lacked the internal capacity to evaluate and direct its outside counsel in this kind of dispute. One lesson of the lawsuit may be that large corporations would be well advised to acquire such capacity.
To close on a note of agreement: the interpretations of Pennzoil v. Texaco presented in this symposium suggest that there may be an important class of corporate disputes in which agency problems not amounting to violations of the business judgment rule unduly prolong litigation. 1 32 My interpretation further suggests that in some cases there may be no easy way to solve those problems through reform of corporate law or management practice. In such cases, the argument for judicial intervention in support of settlement seems strong, because settlement would benefit the shareholders of both companies while preserving the resources of the judicial system. But can courts identify such cases with confidence? If they can, are they justified in using coercive techniques to bring about settlement? Mnookin and Wilson's statement that the intervention of the Bankruptcy Court to compel settlement was "useful" suggests that their preliminary answer to both questions is affirmative. Although I am less certain, I view it as a virtue of our competing interpretations that they may inform further study of these issues.
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Of course, such failures may also lead to premature settlement. See Fiss, Against Settlement, 93 Yale L.J. 1073, 1078-79 (1984); see also supra text accompanying notes 101-03 (agency problems may lead to settlement against the interests of class-action plaintiffs).
